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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of’

I'he Southern New England Telephone
Company

WC Docket No, 04-30
Emergency Request For Declaratory
Ruling And Order Precimpting A Decision
By The Connecticut Department Ot Public
Utility Control

INITIAL COMMENTS

THE CONNECTICUT OFFICE OF CONSUMER COUNSEL." in
accordance with the Federal Commumcations Commussion’s (the “FCC™) Public Notice,

Repert No DA 04-377". hereby tiles its Initral Comments in this proceeding

I. Introduction

[nits December 17, 2003 Dectsion (the “Gennmi Decision™), the Connecticut
Department of Public Utihity Control (the “Department”) 1ssued a declaratory ruling

sustaining a petiton dated January 2, 2003 (the “Gemim Petinon™) filed by Gemim

' The Otfice of Consumer Counsel (“OCC™). a party (o the state administrain e proceeding below.
15 a date agency empowered by Conn Gen Stat § 16-2a 1o represent and advocate the interests of the

customers n unliy related mattlers
? Pleadig Cvele Established For Comments On SBC's Emergency Request For Declaratory Ruling And
Preemprion, FCC Public Notice, Repornt No DA 04-377, released February 12. 2004 (“Public Nouce”)
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evints a confhet between tederal and state law  As for the conflict p:mision,(’ this
basically requires 1t to be phy<ically impossible 1o comply with both the state and
tederal laws, or when public policy directives of Congress are negatively unpacted. As
extensively reviewed i these Ininal Comments, the Gemini Decision is [irmly based
upoen state and federal pobcies mandaung competition i telecommunications and the
unbundhing of network facilittes Like those 10 1ssue here upon review by an appropriate
slate agency, such as the Departiment  Accordingly. based on the record evidence and
legal foundatton rehied upon n the Genini Decision, the FCC should not preempt the
Gemini Decision and deny the emergency request for declaratory judgment and
preempuon of SBC Connecticut

SBC Connecticut also appealed and sought a stay of the Department’s Gemini
Deciston o the Connecticut Superior Court for the Judicial District of New Britain on
January 29. 2004,

Gerng has satistactonly demonstrated that access to SBC Connecticut’s HFC
Network is necessary for the provision of 1ts own services pursuant to the pro-

competitive provisions of Connecticut Public Act (“P A™) 9483 % specifically. Conn.

* See Memorandum Opimen and Order, In the Matier of The Pubhc Unluy Commussion of
Tevas, Pennons for Declaratory Ruling and/or Preempiion of Certain Provisions of rhe Texas Public
Utiliry Regulatory Act of 1995, FCC 97-346 (rel. O¢t 1, 1997), quoung Loutsiana Pub Serv Comm’n
v FCC, 476 U S 355, 368 (1986), and citing Fidelity Federal Sav And Loan Ass'n v De La Cuesla,
458 L S 141, 153 (1982}, accord Louistana Pub Serv_Comm™nyv FCC, 476 U S at 370

" §BC Connecticut and Gemini have met once 1o commence negolations for the HFC Netwark
UNESs pursuant to the orders of the Depariment contained in the Gemimi Decision The Connecticut
Superior Court demied SBC Connecticut’~ request for a stav on February 17 at oral arguments and set an
expedited schedule tor the proceeding with a final decision scheduled to be 1ssued by April 17

* References 1o P A 04-83 «halt collectively include the revisions to Title 16 of the Conn Gen
Stat enacied by P A 99-222 where applicable

(9]



Gen Stat (CGS 7Y 216-247h(by Addittonally, Gemine will be impaired as 1t will
expertence a number of barmers to entry as dentified by the 1996 Telcom Act and the
ECC i vanous orders. includimg the Trienmal Review Order ¥

SBC Connecticut’s HEC Network 1s capable of providing telecommunications
services and, for purposes of this proceeding, 15 subject to state and federal unbundhing
tequirements U'nbundbing that network 15 consistent with the 1996 Telcom Act., the
FCC™s Yurst Report and Order. ' and Connecticut’s P A 94-83 becausc 1t accomphishes
the statutory intentions. namely to aftord potenttal competitors access to UNEs they do
not already possess i order o provide service ofterings 1 direct competitnion with the
mcumbent local exchange carmers (“ILECS™), in this case. SBC Connecticut

The Department expressly determined after reviewing the record evidence that the
HIC Network mects the 47 ©.S.C 153(29) defimtion of a “network element,” and

theretore it must be unbundled = In hight of the TRO. the Department properly found

“Conn Gen Stal §16-247b(b} requires i part that

“Lach telephone company ~hall provide reasonable nondiscrimuinatory access and pricing 1o all
telecommunications serices, functions and unbundled network elements and any combination thereof
necessary 10 proside telecommunications senvices (o customers  The rates for interconnecuon and
unbundled neiwork clements and any cembination thereof <hali be based on their respecuve forward
looking leng-run maemental costs and shall be consistent with the provisions of 47 USC 252(d) ™

" The OCC would nete that the D € Court 2004 Remand did not affect the legal or policy
analysis conducted in the Gemnn Decision by the Department nor did 1t reach a determiation concerning
the wtate statutes relevant in this case The D C Court 2004 Remand did, however, leave in place the
public policy goals that factor so centrally 10 the Genum Decision

" C Docket No 96-9% 1In the Matter of Implementation of the Local Competition Provisions in
the Telecommunications Act of 1996 and CC Docket No 95-185, Interconnectiion Between Local
Exchange Camers and Commercial Mobile Radio Service Provaders, First Report and Order (“FRO™),
August & 19969265 This FCC order declared that the 1996 Telcom Act requires the ILECs 10 make
avatlable 1o C1 ECw access to UNFs at reasanable. nondiscrinunatory terms and condimons  This means
I ECs must provide carners with the funcuonahty of a particular element, scparale from the functionality
of other elements, and must charge a scparate fee tor each element

" Id The FCC conciuded that access to an UNE refers to the means by which requesting carriers
obtain an element's functionality in order to provide a telecommunications service  Therefore. pursuant to
the terms of 43251 )(2) 251(c) 3) and 251(c)(H) of the 1996 Telcom Act, an ILEC's duty to provide
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that the HFC Netwaork was intended by SBC Connecticut to provide a full complement of
varce data and video services  In the opinien of the Department, the capabihty existed
for provision ot those services and as such, the HEC Network should be unbundled.
Addionally, the Department correctly rejected SBC Connccticut’s argument that 1t 1s not
required to make avaitable unbundled access to these facilities because Gemint will only
be oftering broadband services The Department properly noted that Gemini has
committed to offering the FCCs qualifying telecommunications services over that
network., and. m accordance with the TRO. other services (e g . broadband) may also be
ottered Tn short. a win win situation for all concerned. consumers and the competitive
marhet, SBC Conneetteut, and Gennm

The 1996 Telcom Act provides the states with the independent authority to
require unbundling beyond the Itst of UNEs approved by the FCC "' P A 94-83 has also
provided the Department with the authority to require the unbundling of ILEC network

clements ¥ Conn Gen Stat §16-247b “complements the 1996 Telcom Act and FCC

access constitutes a duty to provide a connection to a netw ork element independent of any duty imposed by
S5 2) of the 1996 lelcom Act and that such access must be provided under the rates, terms, and
conditons that apply to unbundled clements

Y 251(d)3) of the 1996 Telcom Act states

PRESFRVATION OF STATE ACCESS REGUILATIONS- In prescribing and enforcing
tegulations o implement the requirements of this section. the Commssion shall not preclude the
enforcement of any regulation, order. or pohicy of a State comnussion that—

{A) establishes access and interconnection obhpatons of local exchange carmers,

(B)1s consistent wath the requirements of this section,

and

(C) does nol substannially prevent implementation of the requirements of this section and the
pumoses of this part

" Conn Gen Stat § 16-247b requires the unbundling of network elements, services and
funcuons used to provide telecommunicanons services which are i the public interest, consistent with
federal law and technically feasible of being tariffed and offered separately or 1n combinations at raes,
terms and conditions that do not unreasonably discriminate among actual and polential users and
providers of such local network services

"While C G'S §16-247b requutes that network elements that are necessary for the provision of
iclecommunicanions services, the Gemini Decision determined that this potential competitor will be at a

5



orders by sepaately providimg the Department with the authorny to requere the
unhundhing of network clements

e FCC also noted that many states have exercised their authonity under state
law to add network elements to the nattonal list ' More mmporntantly however was the
FCCs disagreement with incumbent LECs (specifically, SBC Communications Inc .
SBC Connecticut’s parent) which argued that the states are preempted from regulating in
this area as a matter of law  According to the FCC,1if Congress had intended to preempt
the ficld. Congiess would not have included §251(d)(3) in the 1996 Telcom Act 8

This authority was recently reaffirmed by the FCC dunng 1its Triennial Review
Procecding’” as expressed in the Trienmial Review Order (the “TRO™) “ In particular,
the FCC noted that §231(d)(3) of the 1990 Telcom Act preseryes the states” authonty to
ostablish unbundling regquirements pursuant to state law to the extent that the exererse of
state authonty docs not conflict with the 1996 Telcom Act and 1ts purposes or the

Commussion’s implementing regulations As noted above. C G S §16-247b 15 consistent

with the 1996 1 clecom Act

detimte competitive disadvantage 1f access 10 SBC Connecticut’s HEC Network 1« demed  [t1s clear that
powerful network performance differences through the use of the HFC Network versus copper. the network
mfrastructure already m eperation by Gemini would be rendered useless because of nerconnection
problems m fulfilling us business plan or offenng services to 1ts cusiomers

'"CGS 816-247bfa) That siatute prov ides i part, that

On petian or 1ts own motion the deparniment shall minate a procceding 1o
unbundle the noncompentive and emerging compeutive functions of a
telecommumeations company s local telecommunications network that are used 10
provide telecommunicanons services and which the department determines, after notice
and hearing. are in the public interest, are consistent with federal law and are technically
feacible of bemg tanffed and offered separately or in combinations
" IRO. In 586
"TRO, €192 and fn 609
" See CC Docket No 01-336_ [ the Matter of Review of the Secuon 251 Unbundling Obligatrons
of Incumbent Local Exchange Carriers, CC Docket No 96-98, Implementanon of the Local Competition
Provisions of the Felecommunications Act of 1996, CC Docket No 98-147, Deployment of Wireline
Services ggffc;mgﬁd\'anced Telecommunications Capabihity { Imennial Review Proceeding)
T TRO.19




[tl.  SBC Connccticut Incorrectly Claims A Due Process Violation: the Scope of
Proceeding Expressly Provided For The Decision Rendered

SBC Connectreut makes the claimm that the Gemim Decision s the product of
arbrtrary and unlawful procedures. alleging that there 1s essentially no evidence in the
revord to support the Department’s conclusions = Gemint submitted a Request For
Admimistrative Notice And Moton To Lift Protective Orders (*Gemini Motion No.
10™), dated March 18, 2003, which the Department granted on March 27, 2003 ** and
expanded on April 8, 2003, 1n order to vvercome a refusal by SBC Connecticut to
answer certam mierrogatories.”’ By this grant of admumistrative notice, the Department
meorporated into the record evidence of the Gemini Docket essennally a decade of
mformatton pertaming (o the design, construction. and disposition of the subject
tacilities FFor s part, SBC Connecticut refused to answer most mnterrogatortes posed
to it and joined the other parties 1 waving its right to a full hearing on the 1ssues in
the Gemim Dochet

In s refusal to comply.™ SBC Connecticut claimed that admimstrative notice of

only the Decision 1in would be sufficient for the Departinent to make 1ts determination

U SBC Conneclicut Request at 34-37

* Department Approsal of Motion No 10 March 27, 2003 at I *The Department has reviewed
Manon No 10 and the Telco Response and has detersined that Gemim's requests possess merit
Accordingly, the Department will grant Gemnni’s requests and will also require thal any malcrials needing
protection will be covered by the protective order previously approved in this proceeding ™

-* The dockets of which admimstrative notice was taken are  Docket No 94-10-03. DPUC
Investigation o The Southern New England Telephone Company s Infrastructure Depreciation, Docket
No 95-03-01. Applicauon of The Southern New kngland T'elephone Company for Financial Review and
Propased Framework for Alternatne Regulation, Docket No 96-01-24, Applhication of SNE I Personal
Vision, e for a Certiticate of Pubhic Convemence and Necessity o Provide Community Anlenna
Television Service, and Docket No 00-08-14, Applicanon of Southern New England Telecommunications
Corporation and SNET Personal Vision. Inc 10 Relinguish SNET Personal Vision, Ine "s Ceruficate of
Public Canvenience and Necessity

" SBC Connecticut Opposttion, March 21, 2003

7



m the Docker. argumg that the Docket No 00-08-14 decision “contained the necessdary
mlormatien for the Department to review any 1ssue regarding the Telco’s actual use of
the HFC network. ™ Gemum countered that nothing in the Decision in Docket No. 00-
08- 14 addresses the crucial 1ssue in this proceeding of whether the network 15 a
relecommumcations netwoerk and 1s capable of being used as such. The addition of the
records of the four carher dockels provided the record in the Gemimi Docket with the
evidence required for the Department to substantiate 1ts rulings in the Gemini Decision.
[n1ts Februany 10, 2003 1esponse (“Scope Letter™) to Motions Nos 2 and 5 from
SBC Connecticut. ™ the Department framed the legal foundation of the Germm Petition
to he the seehing of a determmmation of whether the HFC Network was subject to
unbundhng pursuant to the C G S §16-247b(u) = Stated another way, the Gemim
Petition requested the Department to declare the HFC Network to be a UNE so that it
could commence interconnection negotiations with SBC Connecticut to obtain access to
certamn of the unbundled network elements pursuant to applicable pricing and
tegulations .

Ihe Scope Letter established a ptocedural schedule and divided the Docket into

" SBC Connecticut January 23 2003 mouon ("SBC Connecticut Request™, at 1 This was two
motions o dismuss or aliernatnely afurcate the proceeding

“In the Gemim Decision. the Department determined a state-law determination must first be
made that the HFC Network may be unbundled pursuant1io C G S §16-247b(a} before these neiwork
facihities could be subject 1o arbitration regarding the neconation and enter into of an interconnection
agreement with SBC Connecticut pursuant 10 &8 251 and 252 of the Telecommunications Act of 1996 (the
1996 Teleom Act’)

T While SBC Connecticut clasms that & 252 negotiation deadlines should have applied and
precmpted this declaratory judgment docket 1t was clear that in negotiations imuiated by Gemini prior to
the commencement of the Genum Docket 1o discuss unbundling, SBC Connecticut refused to negotiate the
lease of thewe facihities because SBC Connecuicut did not consader these facilities to even be UNEs
Therefore, SBC Connecticut uself preempted & 252 negotiauons by clauming that the HEC Newwork was
not subject to unbundling or regulanon as unbundled network elements and thus there were in fact no § 252
negoudtions ever slarted



6

juadinba 10 Anpioe) yons jo suvaw Aq papiiokd ale eyl sampqeded pue suonouny saunpo|

SAPNIUT JUAWA[3 YIOMIU € 1BY1 PAIEIS DD 3L (6TIES1E DS N LE @ Tun) g6 OdL
uolstaap Jurpuad suetaal

pue pandie usaag SBY 1Y) JONBW B TLUN0 ) 1Nal) ) (] 2 W Fujpunqun o} Jueai oy ayl jo suotsivord

snouea paguajeyd ey O] Yo pue DU suanedUnULO Y S uaed s indihauue ) DS ¢ Ul

g 1B “(,,0Way 1N2123UU07Y IS, UNC) S I Pa[L) pue 007 "L¢ AdenIga] pmep wawdpnf Aewwing
[PTHR] 104 OO Si] JO Hoddng u| me | JO WNPUBIOWSA, 5 INDN22LU0 ) JES Ut PA[IEIAP sy L
Pr,
9 1e Jana) adoog

, L d-uonnag  pajpunqun ag YIomIsu ) [f] 34k JO SIUAUS[A

welad 1y 1sanbal s 1wua ey A1eFnsasu oy wawiedag) a nuuad ol paysijgeisa duipsazond Supungun

UR S 3 CfaIey  Buipasdoid uoneingie ue s sng iy nwniie s 0312 Y 4q papensaad 1ou s uawnedagg

ay ‘yons sy (R}q/pz-91§ 181§ U2n uuo?) o wensind Juijpunqun o) 1331QNs S1YI0 wIau Y4 H Yl L3Iy
0] 5B UOHEUILLIALIP B $Y3AS 181} U0INA{ 23 Jryl saadtaq iwawnndac sy, ¢ 1 aanap adodg

pue _S)[0s3l J[qRUOSEAIUN,, O] PEI[ PINOI SIUDWI|D YIOMIIU 10} PIPPURIS  PISN SUldy
1o a1qeded 10 pasn,, ayl JO SUIPEAL MOLIBU B 1B PpAJOU D))+ a1 "Od.L 2U) Uf

o, 901AIIS SUOUEDIUNWWIOIND] & JO Unishvoxd By U pasn Buwaq o ajgedi

JIB JBYJ SIUSLUD[D NIOMIIU S1a1Led Funsanbar o) dpgriiear dypw 0l $ )27 Suumbar sn

JUDLI D HIOMIDU,, B JO UOGILLAD SH PAULIIEIL ) )4 241 " Spuehodiu] - mejased [1apd)

1$91P] 2y} uodn PasEq WINY Wl gk gdIYw * ) | A4 JO stuswdsunouold 1$91r] o uodi pasey

S1LOISIDDC] [UILLD0Y YL S| 13300¢] 1WA Y] Ul sanssiayl uo suoistvoud s Oy |

ay joardun ayy Fuipaedar somued ay) wogy sjoug pasapio Spdword uowmedagg oy

PUB ‘13207 LUILDO) Y1 JO ISPIU S UL “SIANELW Y10 TUOUR S JN ] TUlLIadu0d tolsnap
[PIUDWEPUNY B “IOPIO MIIAY [BILUMILL] O3 PAOSST ) )4 O} "IDUIPLILIOD Ag]

e UOHETTINOAUT S JudWieda] ) Huw| pjnow pur

TUIILENSUOD 00, 3 01 SUONSITENS D8aYL PUNO) WWOWLRAI] 2y | SINSSE LTI} 21 (08l

01 Pambal S11BY) UOLPULIOIUL 0F P AQ CID QISP 1YL 10 "STULIROL 10 KIS 081D

Lue dunbou 1ou $30p auo aseyd., eyl Lpio WWLEDI] AL IRY) SULSONDIL INMIUU0 )

DES AQ aprtu suon<dTAENs pajaalar Ajesardsa o 1 adodg ay | - saseygd 0w



thus was 1o be svarded ™ This 10t the ondy potential gamesmanship that would be
possible: the TRO observed that ILECs could further prevent competitors fiom
entering a marhet with UNEs by failing to offer a given service to consumers By
ustng thetr vast marker power and fully diverse portfohe of services in every possible
niche. TLECs could squeeze potennal competitors from the market and thus “stitle a
competitor’s ability to mnovate and could hinder deployment of advanced
lelecommumications services "'

Accordingly, the Scope Letter ordered, as a general matter, that phase one was a
contested-case investigation mto the C G S §16-2470(a) unbundling procedures and the
relevance of those procedures 1o the tacts imherent in the Gemint Petition and the hastory
of SBC Comnecticut’s HIEC Netwaork, a tope long famihar to the Department, The
Scope Letter thus Teft only Geming's request for a cost study and inventory to phase
two  The Scope Letter found that while the Docket's first phase would resolve the
lewal 1ssues of the Petition, the Department additionally held that “the naturc of the
underlyimg facts of the 1ssucs of this proceeding require greater discovery.™ " The
Department pomnted out that it retained 1ts authority to rule on the relevance ot data
requests and other discovery to the 1ssues presented m phase one. It also expressly
repected SBC Connecticut’s notion that no discovery be held 1n phase one and instead

directed that discovery sufficient to develop an adequate record be conducted i order for

" TRO Y 59-60 Lhe TRO properly cited the example of a spare loop that, while perfectly
tdpable of providing second-line service for a potental competitor, would fail to be a “network element
tl that faciliy was not being “used”™ by the ILEC

il

" Scope Lerer at 6 “Fally, the Department behieves the Telco’s proposal to bifurcate the instant
procecding 1mto tw o phases with only the legal 1ssues being addressed 1n phase one and addresaing
Gemim's request Lor a coststuds and inventony n phase two. to be of mernt ™

I
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wilh [LECS) to unvestan the broadband arena. while providing opportunities for sharing

narros band networks m order to continue utihizing this capacity

IV, Network Element Definition: The HFC Network Was Sold To The
Department On The Basis Of A Replacement Network For All Services, A
Projected Use For Which SBC Connecticut Received Favorable Regulatory
And Financial Treatment Over The Last Decade

SBC Connecticut has voctferously argued as its central contention that the HFC
Network was not used in the provision of telecomimunications service and thus cannot
{ulfill the state and federal tests tor unbundhing, specifically elaiming that the coaxial
cable fucihties at 1ssue in this proceeding are not o network ¢lement that the company 1s
obhgated o unbundle ¥ Crung the TRO. SBC Connecticut mamtains that these facihities
do not constitute a network ¢lement because they arce neither a part of the Company’s
network nor capable of being used to provide a telecommunications service without
signiticant moditications that 2o beyond those the FCC has required ILECs to make n
the provision of UNEs *' SBC Connecticut also argues that the FCC dechined to requue
mcumbent LECs to provide unbundled access to their “hybnd loops™ for the provision of
broadband services  Finally, according to SBC Cennecticut. the FCC found that ILECs
are not required te unbundle their next generation network. packetized capability of their

hybrid foops to enable requestmg carriers to provide broadband services to the mass

"TRO, €244

* See SBC Connecticut Memo at 2.5, 9-10 et seq  see alvo SBC Connecticut’s September 26,
2003 Rephy Commenis ar 13-18  Cf SBC Connecticut Response to Gemini Interrogatory, GEM-2_ daled
March 4, 2003 in the Gemmm Docket. in which SBC Connecticul responded that it continues to use “some™
ler 3 Bber cables in ts current telecommunications operattons While SBC Connecticut continues to use
the Biber aspect of the HFC Network, 1tis the Ter 3 coaxial facilities that interest Gemini and which were
designaled UNEs by the Departiment 1L 1s Gennn Decision

" 1d

13



tl

‘TE-OF PUB €€ 707 E] 1T UDISINI(] TUSLany

395 9| pue ¢x b 12 OYWL 2y jo stuawannbag sy s1oaw pue pres si saotaaas Fuipenh, spracad o)

WO §, TUIUAN) 1BY1 M1A Y1 O] SPIOY AJYdUnels uatupeda(] a4 124 3m 0y "uoisIdAC] ILIWA0) Ut U

N10MIIN D-H S 1240 $331A1% | puBqpECIq,, FUII9)j0 Wolf parqryesd s urnwany [egr sureiurew [enauus
09S ‘97 pue (€9 Uf pue) ¢7 "7 18 ‘siuawnuo)) Ajday conZ ‘9z Jaquaday sinoydnony | o

SIWINSUUD 0] 3214428 Ua T

B Pa134jO 124 Jou Sey 7] Sl 3sne02q Ajdiis STUALIRD Y10 MU JO 35N IANPAOUIN PUE MU FUIYRW WO1]
5101015duI02 Juaa2ad 01 57311 MO[|P PINOW 351310 FULploy 18] PAIasqo )4 24T 09 OUT .
09 Pue 65y QAL

3MALN

OIUI pa[e) pUE PajjeIsul APPal[e St )L FuIpungun o 122algns st IUdWa|a UL 18yl pauiadap H4 24l §7¢
PUR /78 ply 1OPI0) PUBISY INSY S04 U JU117 "0F-¢ ¢ 1B UOISIING TUIIAN ‘Ue WIS ip 20§

PaUL}aP A[PEOLQ SE W TULLID 10 M1AU, 1B JUDWOTPI A0y P

s, unoD awaadng ayi 0] AJRaiu0d Seam pUE | PIs,. PO 3 UO 1S3 W dnpun paderd voneaadiaur ue yons

1IB4L Pl2Y Yyaym 1man )y yUno ayi £q pajdalal sem uawnSie sy JUaWa(a yiumiau g se Ajienb o) 1spio

ur pasn Sutaq jo aqede> {|a1aw 1ou pue asn jemde Ul 2q 1snw juawdinba sy pauned 33753y (6661
YY) 229 €90 PE JL61 " 2u) "o — 2uniy J12F A i o fo Swonmiiiewo y | pLy aay o

FC-ET
e spaunuo ) Alday €007 ‘9z 19qwdag INanrduL0 Y HES Y-y | 1B OWAY N3N0 S,

18 09e[d uL yomiau ayy dsoe(dar A|;apdwod 01 “s1ead Auri 1210 LU0 1P|oYdIrYs pur
JoAedajur rim padUBULY pOpuUL ‘PAUTISOP PUB PAAITOUOD STW JLOMIIN 4 H Yl “wo]ag
PAIRIAP Sy INDIDIUUO) DHES AG PAUOPURAE UIIQ IATY 1B} SANLOR) 1030 OY 1 24} AQ
patnbal 01408 SwiAfr|enb 513120ds o) TULIFIO O} PIIITUILLOD ST TULLLDL) "ISED JURISUL
aup uk pue s[eod La1jod yoeas o3 unone|d e pauorysey Snyaed )4y o {onjod mgnd
[BLOPAJ 10 RIS 10U SL PUR S} NSIL I[QRUOSRIIUN 0] PED| P{RO W D7 A1 Ag pasn {|jenioe
wawdinba pue sa11oR) 3S0L) 01 AJU0 SSAIDP M [UIUDD) SE YINS SI31LRD Funsanbal
Fuipraoad 1Byl PIOY O YL 241 TINDIDUUO ) HFS JO SIUdUmsie sy o1 ARIUo )
_, suipungun
10} D[QIFI]D SIUIWDJD YIOMIOU ININSUOD Ad} dsneadq stojadwon o1 papiwoad dq  pasn
Jwiaqg Jo aqqeden,, 24T JoY) STUAWA[D YIOMIIU 0] SSIIIT PI{PUNQUN 1RY] IUDAUINNDOL ST [0
UONBOIYLIZLD JUIIL S, )1 [ 2 uodn parjas Apodoad ospmuswnedsq 2y suoenial
D0: DU MEISED |BIIPI) "SANILLS [RAAPI] PUE JIRIS UO PISTQ JUIWUNRIE SiL]) pajdalos
Alpunos pue pauttexa {3noloyl judwniedag a2y Uo A WMOL T UmIUe) D43 o]

JMARLY
tt 1y



the ime (and sull functionimg todavy o short, at the nme ot its abandonment, SBC
Connecticut was in the process of converting s copper, circuit-based netw ork to the
FHEC Network, in stages. but pursuant to an express plan.

As noted aboyve concermng the scope of the Gemimr Dochet and its Tegal
underpimnings, SBC Connecticut has made much of an alleged lack of evidence in this
Docket. further clamming it abihity to conduct discovery was restricted by the
Department With regand to the HFC Network, however., the Department has had a long
period over which o develop record evidence and regulate SBC Connecticut’s HFC
Network  There hayve been multiple dockets involving this infrastructure before the
Department over the last decade, with much reporting and bricfing of 1ssues concerning
11> implementation and mamntenance throughout the period. Thus, there has been hittle
required by way of revelation for the Department to comprehend the nature and scope of
the HFC Network at issue n this Docket  Agan, contrary to SBC Connecticut’s claims,
there has been sufficient discov ery made concerming the present condition and status of
the HFC Network for the Department to properly mahke its determinations mn the Gemini
Decision

Mhe history of the HFC Network s well known 1t was developed under the name
“LSNET™ and was designed to allow SBC Connecticut to provide a complete array of
services (1 ¢ voiee, data, or video, narrow band and broadband) * The HFC Network
was intended to replace the existing copper. aircuit-based infrastructure and combine
narrowband (Tfor vorce and "low-speed” data apphications) and broadband (tor video and

"high-speed” data applications) functions through one network across the entire spectrum

S(k

SBRC Connecucut filed s I-SNLT Technology Plan with the Department on December 29,
1994 as revised on Apnil 11, 1995



ol the company's services m every mathet niche

twas antierpated that this mfrastructure deploviment would begm in 1994 and be
completed in 2009, evolving from an electrome, oreut-based technology mto a
streambimed, all digital plattorm Key to the promotion of this expensive, decade-long
protect by SBC Connecticut to the Department was the declaration that the existing
embedded base of copper cable, circurt, switching, computing and associated common
and complementary assets paid for by ratepayers over the course of over 100 years of
1ate-of-retum regulation would be replaced and retired

To help facihitate the cost recovery of this build-out. the Department held that
SBC Connecucut be permitted to include for puposes of depreciation, an allowance for
the plant that would be retired due to the 1-SNET deployment. to be recovered from SBC
Connceticut’s ratepayers Y In Docket No 00-07-17. DPUC Invesngation of the Southern
New Lngland 1elephone Company s Aliernative Regulanon Plan, the Department
determined that o stzable portion of the resenve deficiency remamned unsatistied at the
exprratton of the 3-yvear penod and 1t accordingly opened Docket No 03-01-11. DPUC
Review of The Somnhern New England Telephone Company’s Reserve Deficiency to
determine whether there was a continumg need tor any further recovery beyond the
extended momitoning pertod and to determme the total amount of recovery since the Al
Rey Plan was imtiated m Comnecticut

Alsu as part of 1ts sales piteh to the Department. SBC Connecticut claimed vast

miproyements to 1ts service quality every year during the deployment of the HFC

" Dacket No 94-10-03, DPUC Investgaton jnto The Southern New England Telephone

(ompany s Intrastate Depreciation Rates, Decision. Nov 21, 1995 (the “Depreciation Decision™), at 19-20
See also C G S § 16-247k(¢)
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faciliies specitre to broadband or cable telesision The HEC Network was slowly, but
sutcly ntegrating itselt throughout the eansting SBC Connecticut network, on 1ts way to
replacing the existing network for telephony and adyanced services alike, without
distinction between the functions

As noted above. the alternatinv e regulatory paradigm developed exclusively for the
HFC Network develapment tor purposes of depreciation and regutation was expressly
based upon creating a new network capable of supporting all services to be offered by
SBC Conneetieut. It s important to note that there was never a plan for “only broadband™
or “only cithle™ or even “only telephony™ ever expressed during the years ot
imv estigations before the Department: the HFC Network was sold to the Department by
SBC Connecticut on the basis of a replacement network for aff services. Thus, 1t was
hutlt to encompass the entire franchise arca and to dehiyer all semvices to all customers. It
was quite Simpiy aseplacement network, not an add-on or infrastructure only intended
for broadband applications. as SBC Connecticut now maintams.

Although the HFC Network did not develop according to the plan promoted a
decade ago by SBC Connecticut, 1t was expressly intended to replace the existing copper,
cireutt-based infrastructure of the day, indeed, the very network still in place today. It
wds of course therefore intended to provide telecommunications services ot all kinds,
ncludimg basic voice services 1 deployment of the HEC Network had occurred as
mtended it would have fully replaced the legacy network still operating today n
Connectreut and 1t would theretore most probably be required to be unbundled as are the
company’s current basic network facihitics pursuant to the provisions of P A 94-83, the

1996 Telcom Act, and F'CC orders



While SBC Connecticut 1s correct that the Department allowed 1t 1o relinquish
tts obligations 1egarding the HEC Network based on s claims in 2000 that the HEFC
network was not compatible with s business plan for detivering services, that fact 1s
irretevant to whether the HEFC Network s today capable of being used for the
competitive provision of relecommunications services. ** The Department properly
analyzed the statutes and caselaw . as well as the facts before 1t, and determined that the
network could be effective today in the hands of potential competitors such as Gemin
w delwver telecommumicagons services The umyue circumstances of this case have led
to what can only be described as a “win/win” for all parties and it 1s high time that
Gemini 15 allowed the opportunity it seeks to deliver competitive telecommunications

services over this otherwise dormant HFC Network owned by SBC Connecticut

V. Necessary and Impaired Standard: The HFC Network Elements Requested
By Gemini Are Essential To Its Ability To Provide The Telecommunications
Services That It Sechs To Offer In Connecticut, Cost-Effectively Expanding
Its Existing Connecticut HFC Network

While SBC Connecticut has attempted 10 narrow the “necessary and imparir
standard™ to an unw orkable extent i clear contradiction oi FCC ordcrs,57 the record
cvidence m the Docket demonstrates that the Department conducted a thorough
examimanon of the facts and properly applied the relevant legal principles in the Gemim

Deersion  The Department also carefully assessed the possibihity of substituting

 See genervally, Docket No 99-04-02. Apphcanon of SNET Personal Vision, Inc 1 Modify
Frunchine Agreement, Decision, Augpust 23, 1999 see also Docket No 00-08-14. Applicanon of Sourhern
New Engfland Telecommunicanony Corporatton and SNET Personal Yivion, Inc to Relinguish SNET Personal
Piston o s Certifrcate of Public Conventence and Necesstn, Decision, March 14, 2001 (“Franchise
Relinguishment Decision™) (atiached as Exhibit B to SBC Connectreut’s Administrative Appeal)

*" SBC Connecticut Memo at 18-19

|9



alternative technolowes or UNEs for the subject facilities and correctly rejected that

option

a. The Department Properly Resohved The Issues Surrounding Whether
Unbundling Of This UNE Was Necessary And Whether Failure To
Do So Would Impair Gemini, And The Gemini Decision Stands On
Firm Legal And Factual Grounds

The “necessary and unpau™ standards required by $25§(d) of the 1996 Teleom
Act have been the focus of much hitigation since this statute was enacted eight vears
ago ™" Because of these piiched and perenmal battles, this 1ssue thus has a greater
maturity i many ways than other aspects of the 1996 Telcom Act and the Departiment
properly analyzed its history in its Deciston.”™”

Basically at this pont. the term “necessary™ mcans that an element must be a
prerequisite for competition™ and while the 1996 Telcom Act has no express defimitton

of “impan, ” several possible meanings are possible for determining impatrment to a

THIUSC §251d) provides i pertinent part as follows
“(dy Implementation
(2) Access Standards

In determining what network elements should be made available {or purposes
of (c)(3) of 1his section, the [Federal Communications] Comimission should
consider ar a minimum whether -

(A) Access 10 such network elements are as proprietary 10 nature 1s
necessary, and

(B) The failure to provide access to such network elements would impair the
ability of the telecommunications carrier seeking access 10 provide the services that
it seeks ro offer 7 |Bracketed material supplied ]

" Gemin: Decision at 29-31
" TRO, 9282
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would be impaned 7 This myestigation is clearby within the Department’s expertise and
the record evidence supported s finding. including evaluating whether the quality of
telecommunications senvice provided by a potential competitor will be dimimished or the

cost ot providimg the service inereased without aceess 1o the requested element

b. The Department Properly Determined That There Exist In This Case
“Barriers To Entry™ Which Serve To Prevent Potential Competitors
From Entering This Market Without Access To The HFC Network

Most importantly with respect to this legal action. the FCC has found impainment
when fack of access to an ILEC UNE posed a barner to entry that are hikely to make entry
mio a market uneconomic.” Therefore. to further determine whether a UNE 1s necessary
under law  the barriers to entry that are possible mnclude sunken costs, scale econonmes,
scope cconomies. absolute cost advantages, capital requirements, first-mover advantages,
strategie behavior by the incumbent, product differentiation, long-term contracts, and
network externahiies.”” The Department found that there existed sufficient market
barriers to entry nto this market by potential competitors such as Gemin that the HEC
Network needed to be unbundled to relieve that hindrance

I'he Departiment compared the federal statutes with the facts developed in the

Docket and determined that a requesting carrier such as Gemini could be impaired

" UNE Remand Order. 451 In the TRO. the FCC resolves the contention offered to this Court by
SBC Connecnicut (and earlier 1o the Department) that the UNE Remand Order was overturned and does not
carry any weight with regard 10 the evaluation of these standards The Gemuni Decision correcily noles that
the TRO at % 171, states that the D C Cireust Court did not remiand this issue back to the Commussion,
vacate the necessary standard. nor did 1t instruct the FCC 1o consider it further  Specifically, m USTA the
D ¢ Cirewit was very deliberate in vacating only that poruon of the FCC’s order pertaining to line shanng
and not the necessary standard provided for i the UNE Remand Order

" TRO. 484

“* The Department examined the provisions of the TRO relative to this 1ssue , at 474-75
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operationally if it were required to purchase interior network facihinies and that 1t could be
impaired cconomically 11 required to construet its own faciiimes ® As s evident with all
ILECs with their Tengthy history of monopoly status in their respective markets, SBC
Connecticut has enjoyed long-standing access to the public nghts of way which has
provided 1t with access to every corner of its franchise area and every market miche. Of
caurse. unhike its potential competitors, SBC Connecticut has the opportunity to buirld on
this Iustorie base and continuing regulated reyenue stream to competitive position 1tself in
the future market

Baved on many years of rate-of-return regulation, lately enhanced by preferential
alternative regulation, SBC Connecticut today possesses substantial finaneal coverage
for mfrastracture vestment over a constderable pertod of time (e.g., $40 milhon has
been allocated without substantiation since 2000 toward the reserve detficiency that
supported 1mplementation of the now-defunct HFC Network).”” That continuing
repulatory paradigm enabled SBC Connecticut to construct and maintaimn the HFC
Netwoik atissue in this case and was the duect result of 1ts status as a regulated

" §
monopolist for about a century "

" The FCC has commtted to considering business cases analyses if they provide evidence at a
eranular level concerning the abality of competitars economically to service the market witheut the UNLE in
gquestion TRO, 499

“ Docket Na 00-07-17. DPUC Investigation of the Southern New England Telephone Company's

Vrernaine Regulatnion Plan, at 36 which sumply lefl this charge in rates without discussion or investigation
though 1t had expired by the terms of SBC Connecticut’s alternative regulation plan The Department has
opeued but not convened a docket ostensibly to investgate the continued 1mposition of this charge Docket
No 03-01-11. DPLUC Reviewn of The Southern New England Telephone Company 's Reserve Defictency

" 1 hese advantages also create the so-called “first-mover advantage” barriers to entry suffered by
potental competnors facing huge mvestments with no gouarantee of remmbursement, as well as brand name
preference among customers long accustomed (o the [L EC, and finally the extraordinary costs of Jocaung
facihities 1n the public rights of way. concidentally owned and operated by none other than SBC
Connecnicut (1n conunction with the two public ubthty electric companies)
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c. Consideration Of The Availability Of Alternative Elements Quiside
An Incumbent’s Network

Jhe basic defimtions “necessary™ and “impair™ also require consideration of the
avinlability ot alternative elements outside an imcumbent’s network, imncludimg self-
provistoning by a requesting carrier or acguinng an alternative from a third-party
supphier. Tack of aceess to that element would. as u practical, economie, and operational
mattet, preclude a requesting carrier from providing the services 1t secks to otfer.””

SBC Connecticul has asserted that potential competitors should be content with
vanous aliernative means to provide customers with teleccommunications and that
accordimgly its HEC Network need not be unbundied.” The FCC has generally
addressed this contention and the Department has properly examined the TCC's
directin es on the ssue

SBC Connecticut has claimed that the Department has improperly considered
only the busimess plan of one potential competitor 1n terms of impairment = But m truth,
this Dochet serves to open the HFC Network up to all comers willing to shoulder the
burdens of utilizing this particular GNE - While it appears that only Gemini 1s interested
at the moment, there 1s at least one cable company participating in the docket and 1t1s
quite lthely that mnovative potential competitors arc out there quahitied and capable of
utithzing this UNLE. should 1t be unbundled

fn any case, SBC Connecticut 1s guilty of 1ts own charge 1t insists that potential

¥ See 323 HdN2)(A) of the 1996 telcom Act

" SBC Connecticut Memo at 30-31

" See TRO, 9199 The FCC did not address a facthity hike the HFC Network at issue here, but it
did examine whether unbundled access 10 subloops, spare copper loops, and the nonpacketzed pornion of
ILEC hybnd loops, as well as remole terminal collocavon. offer surtable alternatives 10 unbundhng ILEC
lacslines in general

" SBC Connecticut Memo at 18, 30
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Innp\—“ cxamined m detal in the TRO and improperly concluded that largely because of
that comparability the HEC Network should be unbundied.”” This 1s a blatant
nuscharactenzation of the express helding of both the Gemini Deciston and the relevant
TRO provisions,

['he Department properly anatyzed the FCC's TRO and determined that 1t
provided that hybrd-copper tiber loops used for broadband purposes only would not
quahify for unbundling and that alternatines to unbundling them must be utilized 1f the
11.ECs chose that toute  In truth. the Department held that the FCC had considered the
cttect of after nanves to mandating unbundled access Lo the specific hybnd loops of
[LLECs detailed in the FCC TRO Order. which as noted above, did not include any
discussion regardig hybrid tiber-coax loops

In terms of altermatives in the narrowband arcna. again expressly not broadband,
the FCC allow ed unbundling 10 allow potential competitors the opportunity to continue 10
offer narrouwband services via UNEs That s, potential competitors could use such loops
without being obhgated to utthse ILEC-oftered alternatives such a specialty copper runs,
as desenbed by SBC Connecticut. Frankly, SBC Connecticut 1s disingenuously mixing 1ts
arcuments and 11s contentions must be rejected

Sunilarly, SBC Connecticut also attempts to use a generic term “hybnd loops™ to
include all loops other than pure copper. not at all the usage 1n the TRO " By use of this

practice. SBC Connecticut has attempted to allege that the FCC conclusion regarding

" Note the technology m guestion in this case 1s hybrid fiber coax loops

7 SBC Connedticut Memo at 15-18

M FRO, 285-6  The FCC rejected the related mterpretauions that carriers are not impaired )f they
can obtamn elements from another source, or if they can provide the proposed service by purchasing the
service at wholesale rates from a LEC

" SBC Connecticut Memo at 17-18



“hybnd loops™ and an ILEC s unbundling obhigations for a CLEC s deployment ot
broadhand service supports SBC Connecticut’s position that it cannot be obligated to
unbundle 11s HEC Network coaxial tucihties As mdicated above, the Department’s
rcading of the TRO 15 correct and SBC Conncecticut’s intentional manghing of terms does
not change the legal analvsis. the HFC Network. used for narrowband services. gualifies
for unbundlimg as 4 network clement. and no altermatives are required to be used n order

to be deemed impatred without such access

V1.  Technical Feasibilinn Was Thoroughly Examined By The Department And A
Rcasonable And Practical Implementation Course Ordered

SBC Connecticut has also alleged that the technical feasibility of unbundling and
Jeasing the HFC Network, an clement ot §16-247b, was not considered nor was
discovery allowed to substantiate SBC Connecticut’s ctaims.™ 1t s clear that SBC
Connecticut has the burden ot demonstrating technical or operational concerns that
prevent the fulfillment of a request by a telecommunications carrer once a presumption
ts established that a network element must be unbundled.”’

SBC Connecticut's allegations that it wili be “subsidizing” the efforts of a
potential compelitor o enter this market are also unfounded ** The Department

spectfically found, based on record evidence, that Gemim had comntted to funding and

N0

SBC Connecticut Memo at 3-4 and gererally et seq In fact, not only did the DPUC fail to
address lechmical feasibility 1 its Foral Decision, but also 1the DPUC also repeatedly blocked the Telea’s
efforts to discover and to mmtroduce evidence relevant 1o this determination on the grounds that the 1ssue
was not relevant to Phase | ol the proceedings ™

B 47 CFER §515 “Anmcumbent LEC that claims 1t cannot satisfy such request because of
adverse network reliabihity impacts must prove to the state commussion by clear and convincing evidence
that such interconnectian, access or methods would result n specific and sigmificant adverse network
rehability impacts

¥ SBC Connecticut Memo at 29-31



perforniing the necessary upgrades and tepair to the HFC Network to accommodate 11s
provision of qualifying services VI istorie ILEC fasiion, SBC Connecticut countered
with the perenmal argument of “network mntegrity™ m which complete chaos will reign
unless the ILEC. and only the 1T EC. has complete control over every inch of
telecommunications facilies

This argument has been long refuted at Teast since the days of Carter Phone™ as
cvidenved by the profound network changes that have evolved since that time, including
the success of tacithties-basced long distance competition and likewise n the global
interconnections of the Internet today — All ol which has occurred without the “sky s
tallmg™ mvths of the ILECs coming true  [ts exceedingly hikely that SBC Connecticut’s
¢laims that the HFC Network 1s not capable ot providing telecommunications semn ices
without sigmficant modification or fantastic expense on its part arc not truc At the fcast.
the Department will have the opportunity in phase two of the Gennimi Docket to examuine
SBC Connccticut’s claimed expensces regarding network implementation and judge them
at that time, subject to a full hearing with the parties” involvement

T'he fact that the HFC Network has been abandoned and 1s being incrementally

" Gemimi Reply Comments. September 26. 2003 m which 1t commuited 1o provide vowce-grade
narrowband services includimg POTS (plamn old telephone sernvice), over the HFC Network once
unbundled

“Jd Cf . SBC Connecticut Memo at 28-29, at w hich SBC Connecticut recites the hardships it
will face, incindme nulhons of dollars i iy estments and the required huring of personnel, should 1 be
reguired 1o unbundle the HFC Network

M Carterv American 10l & Tel Co (365 F 2d 486,494-95 (U'S App 5™ Cir ,1966) “The
I ederal Communicanons Commission (the Commission) has the power 1o order a telephone company to
provide addinonal facilines for the performance of its duties as a public utlity, if such addition 1510 the
mterest of pubhic convemence and necessity or the expense invelved theren will not impair the abality of
the carmier to perform 1ts duty to the pubhe 47USCS § 214(d) 7
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dismantled by SBC Connecticut i the course ofits ordimary busmcss,‘q{‘ was correctly
deterniined to be relevant under the particular circumstances in this case as to whether
the plant s “used™ by SBC Connecticut at this time, tor purposes of unbundling The
condittons of SBC Connecticut’s business plan. which it again 1s attempting to imposc on
A1 potential competitors. which may have properly precipitated the relinguishment some
years ago otits obhigations refating to the HFC Network, are not identical to those of
Gemint today

he truth of this s most casily demonstrated by the tact that Gennm s clearly
ready and willing to lease the property i its entirety and at 1ts own expense for
commercial narrowband use. as allowed by federal taw as interpreted by the TRO 11 to
use FOCCT anzllog_\'.HT this were merely an unused spool of cable lying dormant in a
warchouse.™ 1t 15 highly unhike¢ly that Genuni would beinterested i pursuing the matter
to the extent it has tn the Gemim Dacket This highlights the wisdom of the statutory
structwie Congress and the FCC certamnly never intended for ncumbent local exchange
carriers such as SBC Connecticut to subsidize entry mto the market by potential
competitors to an absurd degree The Department has followed this federal policy to the
letter i the Gemumi Decision and it remains for phase two of the docket for cost

implications to be evaluated pursuant to a full heanng and due process

“ F g _when a pole 1« damaged and requires replacement, the HFC Network clements present are
dismantled discarded. and not replaced  Thas continued activity 15 permuttied pursuant to the terms of a
scttlement reached by the parties to 1this case m this Court on Apnil 15, 2003

* UNE Remand Order. 99327 and 328

*Inre Implementation of 1he 1.ocal Competition Provisions of the Telecommunications Act of

1996, [5 FCC Rcd 3696, 325-28 (1999) (“Third Report and Order”) In Gulf Power Co. v FCC, 2038
F 3d 1263, 1278 (t1th Cir 2000}, the Eleventh Circunt held that dark ther 1s “bare capacity ™ and
accordingly does not constitute a “telecommunicanons service ™ This issue 1s distinct from the 1ssue at
hand of whether unused capacily n the form of the HFC Network constitutes a “network element ™ See
MCI Telecomms Corp v_BellSouth Telecomms , Inc ., 112 F Supp 2d 1286, 1295 n 12 (2000)
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Azain, cantrary o SBC Connecticul’s anvieus contentions. Gemini has
demonstrated a commitment to this project with etfort and finances well in excess of that
displayed by SBC Conncecticut, which of course abandoned the facilities and 1< stipping
it awav through attntion While SBC Connecticut clamms that Gemint's promiises are
essenttally worthless and that 1t could be lett with expenses without reumbursement. the
OCC would note that the Departinent s well-versed in controlling promises made by
regulated ubihittes Finally, the interconnection agreement betw cen the parties required by
the Gemini Decision should also provide ample opportumity for the parties to
contractually gam comtort 1in the boundares of thewr obligations to one another.

Ay for the “gualitying services” required by the TRO that Gemint must provide in
order to guahify to provide broadband services, these are basically telecommunications
services that have been traditionally the exclusive or pnmary domain of the ILECs w
[he progression s simple end clearly understandable 1 spite of the fog attempted to be
spread across it by SBC Connecticut once a requesting carnier has obtamed access to a
UNE in order to provide a quatifying service, the potential competitor may use that UNE
to provide any additional services. including non-guahfymyg telecommunications and
mformation services + OF course this procedure fits perfectly with the state and federal
public policy goals of utihzig legacy equipment, promoting investment 1n advanced

services. and creating bundles of local, long distance. international, mformation, and

“"TRO. 9135 Relative 10 “qualifying senvices.” the FCC has determined that i order to gain
decess 10 UNEs camers must provide quabifying services using the UNEs 1o which they seck access
Those senices mclude local exchange service, such as POTS and access senvices, such as xDSE and high
CApaCIty CIrcuns

"YRO, 4143



other s ices tarlored to the customer ™

Gemni has put its money where its mouth wath a genuine commitment to this
venture by venturing to singly create a compentine market in this state by expending
¢ftort and timances well in excess of that displayed by SBC Connecticut. which of course
abandoned the tacthties 7 While SBC Connecticut may have legitimate concerns
regarding rennbursement for any expenditures it may make to upgrade various facets ot
the HEC Network, the market for telecommunications is as vibrant today as in any point
10 1ts history. 1n spite of the recent financial turmoil 1t has experienced. 1t 15 apparent that
there exists a market for this “useless™ and abandoned assct, and SBC Connecticut is
obheated by law to lease 1t to quahitied applicants

SBC Connecticut 1s now regulated by alternative regulation and portrays itself as
innos ative and creatiy ¢ n the business world: this 1s an opportunity to show off that
prowess At the Jeast, Geminn s a very attiactin e fish on the hook 1t 1s now a matter of
reehing it in and reaping revenues from an abandoned property  That qualifies as making
Jemonade from lemons. certainly a better course of action for SBC Connecticut than the

olherwise sour arguments put forth i this case

VI Conclusion

Ihis cascas clear an abandoncd network hangs from poles across Connecticut
and an entity 1s willing and able 1o finance and utihize that plant tor the purposes for

which 1t was intended At base. Gemin 1s authonized to do so pursuant to state law

TTRO. Y146 Secabo CGS §16-247a
" Gemimi Reply Comments, September 26, 2003, 1 which 1t commuted to provide voice-grade
narrowband services, mcluding POTS. over the HFC Network once unbundled
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through the certification process and by federal faw through recent pro-competition
tindings at the FCC, the TRO  The Gemint Decision was properly decided on finm and
express legal and policy grounds, and 1t should be permitted by the Court to proceed on
schedule

Consequently, the Genm Deciston reflects the public policy goals of Congress
and the 1996 Teleom Act. and serves to property reduce the market barmers to entry faced
by potential competitors, as well as the societal costs of unbundling. This squarely tests
on the policy concerns enunciated by the FCC in the TRO m order to ensure mvestment
i advanced telecommunications infrastructure while preserving a market 1n the
narrowband arena to allow new entrants the opportunity to gain customers and begin the
process of developing market share

The Gemint Decrsion furthers the C G S §16-247(a) goals of Connecticut to
promote the development of cttective competition, tacilitate the efficient development
and deployment of an advanced telecommunications infrastructure and encourage the
shared use of exisuing fucilities As the OCC stated scveral times dunng the Gemini
Pocket. unbundhing this particular facihity will provide benefits for all partics by
providing compenitive pressures on the market, improving senvtce quality and possibly
lower rates for consumers, guickly expand the ability of Geninmi and other potential
competitors 1 expanding its network and services, and provide revenue to SBC

Connecticut from this abandoned network

s
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The FCC should deny SBC Connccnicut’s Emergency Request for Declaratory
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